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II. STATEMENT OF THE CASE

A.

Nature of the Case
This is an appeal from Mr. Troy Harrell's judgement of conviction and sentence for

delivery of a controlled substance.
B.

General Course of Proceedings
Twenty-three year old Mr. Harrell was diagnosed with Attention Deficient Hyperactivity

Disorder ("ADHD") and Bipolar Disorder for which he received special education. Pre-Sentence
Investigation Report ("PSI"), p. 1, 18. In 2008, Mr. Harrell began receiving disability benefits.

Id. at 16. Also in 2008, Mr. Harrell was placed on felony probation in an unrelated burglary case.
Id. On September 29, 2009, Mr. Harrell was placed on probation following probation violations
and a successful period of retained jurisdiction. Id. In 2010, Mr. Harrell's probation was
reinstated following violations for various issues including being dropped from Vocational
Rehabilitation in part because cognitive issues prevented him from completing his GED. Id.
On May 3, 2012, an undercover officer went to a store called Smoke Effecx, which was
owned by Mr. Harrell's wife, in attempt to buy synthetic marijuana and a glass pipe, if available.
See City-County Narcotics Unit, Bates Nos. 5, 11, attached to PSI. The officer then purchased a

bag of potpourri called Fire and Ice and noted no pipes or products other than the potpourri were
for sale. Id. at Bates No. 7. On May 21, the undercover officer again went to Smoke Effecx and
purchased more Fire and Ice and a product called Jonny Clearwater. Id. at Bates No. 26. Again,
the store sold nothing other than potpourri. Id. Forensic testing revealed that the Fire and Ice but
not the Jonny Clearwater contained a controlled substance. Id. at Bates No. 38, 110.
On June 6, 2012, officers served a search warrant on Smoke Effecx and arrested Mr

Harrell. Id. at Bates No. 1 (probable cause affidavit). On June 13, 2012, Mr. Harrell was
accused by indictment of delivery of a controlled substance for aiding and abetting another in
delivering "Fire and Ice," which the state alleged was a schedule I non-narcotic synthetic drug
equivalent to Tetrahydrocannabinol or Cannabis. CR 14. The state also accused Mr. Harrell of
violating his probation in the burglary case. PSI, p. 16. On September 6, this case was
consolidated with another case alleging additional controlled substance violations. CR 51.
On February 13, 2013, Mr. Harrell pled guilty pursuant to a plea agreement which
contemplated that he would plead guilty to delivery of a controlled substance as charged in the
indictment and, in exchange, the state would dismiss the charges in the consolidated case. CR
120; Tr. Vol. 3 (Change of Plea) p. 4, In. 11-20. The state further agreed that although it was
free to argue all facts at sentencing, it would stand silent as to the specific sentencing
recommendation. Tr. Vol. 3 (Change of Plea) p. 4, ln. 22 - p. 5, ln. 14. Finally, the state agreed
to recommend that Mr. Harrell's sentence run concurrent with the sentence for the probation
violation in the burglary case. Id. at p. 5, In. 16-22.
A GAIN Assessment opined that Mr. Harrell's Cannabis and Alcohol dependence were in
sustained and full remission and recommended that he complete a Level 1 Outpatient Substance
Abuse Treatment Program that includes anger management and moral reconition therapy. PSI, p.
19. In the PSI, Mr. Harrell indicated that he did not realize he was committing a felony by
selling the potpourri. Id. at p. 5. At sentencing, the state responded by arguing that Smoke
Effecx sold pipes so must have known that customers would smoke the product. Tr. Vol. 2
(sentencing 3/25/2013) p. 16, In. 6. Mr. Harrell's attorney objected by saying "for the best ofmy
knowledge, there weren't any pipes sold in this particular establishment." Id. at p. 22, In. 23-24.
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Mr. Harrell told the Court that he did not think he would get in trouble because test results said
the potpourri was legal in Idaho so "we though we were doing the right thing." Id. at p. 28, In.
17-20. The district court found that Mr. Harrell knew the store was selling something that
"people would be taking out and smoking to get high." Id. at p. 31, In. 16-20. The district court
revoked Mr. Harrell's probation in the burglary case and imposed concurrent unified terms of
five years with minimum periods of confinement of two years in both cases. Id. at p. 34, In. 1320. This appeal from the conviction in the delivery case follows.

III. ISSUES PRESENTED ON APPEAL
1.

Did the state's erroneous assertion that the store sold pipes violate Mr. Harrell's right to

due process?
2.

Did the district court abuse its discretion in imposing an excessive sentence?

IV. ARGUMENT
A.

The State's Erroneous Assertion that the Store Sold Pipes Violated Mr. Harrell's
Right to Due Process
A defendant is denied due process when the sentencing court relies upon information that

is materially untrue or when the court makes materially false assumptions of fact. State v. Gain,
140 Idaho 170, 174, 90 P.3d 920,924 (Ct. App. 2004); State v. Dunn, 134 Idaho 165,172,997
P.2d 626, 633 (Ct. App. 2000). To minimize the likelihood of such due process violations, three
fundamental safeguards are required: (1) the defendant must be afforded a full opportunity to
present favorable evidence; (2) the defendant must be given a reasonable opportunity to examine
all materials contained in the presentence report; and (3) the defendant must be afforded a full
opportunity to explain and rebut adverse evidence. Gain, 140 Idaho at 174-75, 90 P.3d at 924-25;
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State v. Morgan, 109 Idaho 1040, 1043, 712 P.2d 741, 744 (Ct. App. 1985).
Here, according to the documents attached to the PSI, law enforcement specifically noted
that there were no pipes inside Smoke Effecx. Accordingly, the prosecutor's argument that Mr.
Harrell sold was pipes was materially untrue. Because the prosecutor's comments were not made
until the sentencing hearing and contradicted the information in the PSI, Mr. Harrell did not have
a full opportunity to rebut the state's false claim. Further, the state's untrue assertion harmed Mr.
Harrell by undermining his explanation that he believed the store was operating within the law.
The state's materially untrue assertion that Smoke Effecx sold pipes violated Mr. Harrell's
right to due process. The case should therefore be remanded for re-sentencing.

B.

The District Court Abused its Discretion in Imposing an Excessive Sentence
A sentence may represent an abuse of discretion if it is unreasonable upon the facts of the

case. State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982); State v. Overline, 154 Idaho at
220, 296 P .3d at 426. A sentence of confinement is reasonable if necessary "to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation or retribution applicable to a given case." State v. Toohill, 103 Idaho 565, 568, 650
P.2d 707, 710 (Ct. App. 1982). This Court conducts an independent review of the record, having
regard for the nature of the offense, the character of the offender, and the protection of the public
interest in determining whether the sentencing court imposed an excessively harsh sentence. State

v. Reinke, 103 Idaho 771,772,653 P.2d 1183, 1184 (Ct. App. 1982); Overline, 154 Idaho at 220,
296 P.3d at 426.
Notwithstanding the significant difficulties imposed by his disabilities, Mr. Harrell made
substantial progress in overcoming his addiction. Mr. Harrell believed the substances sold at
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Smoke Effecx were legal and though some were, it turned out Fire and Ice was a controlled
substance. Based on Mr. Harrell's disabilities, youth and the nature of the offense, the sentence in
this case was excessive and should be reversed.

V. CONCLUSION
Mr. Harrell respectfully asks this Court to reverse his sentence and remand for resentencing.
Respectfully submitted this

Jj_ day of February, 2014.
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